INTRODUCTION
With our nation immersed in "the war on drugs," it is ironic that in its 1990 Term the Supreme Court heard a case in which a state government sought not to curtail an individual's drug use, but forcibly to administer drugs to that individual. In Washington v. Harper, 2 the Court considered whether a mentally ill prisoner had a constitutional right to refuse psychotropic medication, 3 and, if so, what procedural safeguards due process required. [Vol 78:1243 In Harper, the Supreme Court announced that due process does not require a judicial hearing before the state can treat unwilling mentally ill prisoners with psychotropic drugs. The Court held that the state's provision of an adversarial hearing before a prison official and mental health professionals satisfied due process. The Washington procedural scheme was upheld despite its failure to afford a right to representation by counsel or to mandate adherence to evidentiary rules. 4 Under the state policy, a prisoner may be treated with psychotropic drugs without his consent if he suffers from mental disease and is "gravely disabled" or poses a "likelihood of serious harm" to himself or others. 5 An inmate who refuses to submit to such medication is entitled to a hearing before a panel consisting of a psychiatrist, a psychologist, and an official in charge of the special unit for mentally ill prisonersnone of whom may be involved in the prisoner's treatment or diagnosis at the time of the hearing. An inmate has the right to attend, to present evidence, to cross-examine witnesses, and to receive assistance from a lay advisor at the hearing. 6 Employing the analysis used in Turner v. Safely, 7 Justice Kennedy wrote that the state's interest in prison safety and security was sufficiently great to justify subordinating the inmate's liberty interest. 8 Prison officials had a strong interest in preventing a prisoner with a serious mental disease from harming himself or others, Justice Kennedy wrote, and the involuntary meqication policy was a rational means of furthering that interest. 9 Furthermore, the Court found proposed alternatives, such as physical restraints, less effective and therefore not an adequate substitute for involuntary medication. 10 Indeed, psychotropic drugs have become an important tool for public mental health professionals in all areas who treat patients with serious mental disorders. Drug treatment is replacing earlier methods such as lobotomy, insulin shock, and electroshock.11 In many patients, psychotropic medication minimizes or eliminates psychotic symptoms. 12 In the prison context, correctional officials have traditionally selected, coordinated, and overseen the health services provided to prisoners. 13 These officials are primarily concerned with, and expert in, security-not treatment.
14 Mental health treatment services can therefore be perverted into tools of coercion, subverting any rights of the prisoner. 15 The inherent antagonism between mental health professionals and prison officials, the powerlessness of prisoners, and the resulting confusion may contribute to oppressive treatment.
This Comment will demonstrate that a competent prisoner has the right to refuse psychotropic medication absent the threat of danger to the prisoner or to others. Prisoners retain "all of their constitutional rights except those rights which must be infringed upon for security or rehabilitative purposes." 16 For example, incarceration alone does not deprive an inmate of the right to correspond with people on the outside absent a compelling justification; 17 nor does it impinge upon the right of effective access to the courts. 18 Prisoners also retain their right to be free from 13 . See, e.g., Sawyer v. Sigler, 320 F. Supp. 690, 694 (D. Neb. 1970) (prison officials must be able to enforce regulations that promote the health and safety of prisoners). 14. Courts have recognized that prison officials' failure to provide adequate medical care may have constitutional implications. In Bowring v. Godwin, 551 F.2d 44, 47-48 (4th Cir. 1977), for example, the Fourth Circuit held that denial of treatment for a serious mental disorder may violate a prisoner's eighth amendment rights. Also, plaintiffs in James v. Wallace, 382 F. Supp. 1177, 1182 (M.D. Ala. 1974), contended that Alabama's prisons inadequately met the needs of those prisoners with mental or emotional difficulties. The court, in denying defendants' motion to dismiss, held that this allegation stated a claim of constitutional proportion upon which relief could be granted. Id. 15. Correctional officials are primarily concerned with the effectiveness of punishment as a therapy. One example is the discussion published by an academic psychologist. Singer, Psychological Studies of Punishment, 58 CALIF. L. REv. 405 (1970) . He proposes that "the more severe the punishment, the more effective it is in suppressing behavior." Id. at 414. " [T] he lesson is clear: Make repeated punishments not only progressively more severe, but progressively muc'h more severe." Id. at 423. "Punishment is clearly an effective means of eliminating behavior; under ideal conditions manipulating severity can provide any desired degree of suppression. We must determine what concrete manipulations of severity are effective for criminal treatments of humans." Id. at 442.
Singer discusses aversion therapy as a "potentially useful form of punishment." Id. at 430.
"Given the time and resources, a behavior therapy program could make a bank robber want to vomit every time he saw a bank ..
•. " Id. at 433. He concludes that "success with clinical aversion therapy indicates that its extension to the treatment of criminal offenses would be appropriate." Id. involuntary treatment. 19 Although the Court in Harper upheld the forced administration of psychotropic drugs, this Comment will argue that Harper is not the death knell for all prisoners' challenges to forced medication. Harper recoguized that competent prisoners who present no danger to themselves or others retain some rights, despite their incarceration. Thus, a competent individual, who presents no danger, should be permitted to decide for herself what treatment is best. This Comment will argue that prisoners retain several constitutional rights that outweigh state interests in the case of a prisoner not dangerous to herself or to others.
Part I of this Comment discusses the uses and effects of psychotropic drugs. Part II reviews the current state of the law, providing several possible grounds for successful challenges to forced medication. These grounds include constitutional protections under the first, fourth, eighth, and fourteenth amendments. Part II demonstrates that constitutional rights other than the due process claim raised in Harper-rights that were not before the Court in Harper-will support a prisoner's right to refuse psychotropic drug treatment. Part III concludes that, because of the serious side effects, a prisoner retains the constitutional right to refuse psychotropic medication in the absence of a life-threatening emergency or a judicial finding of incompetence.
I DEFINITION OF THE PROBLEM: THE USES AND EFFECTS OF PSYCHOTROPIC DRUGS

A. Psychotropic Drugs
In the past forty years, advances in psychopharmacology have provided the basis for significant change in the treatment of mental illness. 20 The major psychotropic drugs were introduced in the 1950s, and their subsequent refinement and proliferation have had a great impact on the treatment of psychosis and other disorders. 21 These drugs-in particu- Psychotropic medication most effectively treats acute (short-term) cases rather than chronic (long-term) cases. 26 No accurate method yet exists to predict a patient's reaction to a particular drug.
27 Doctors therefore cannot ascertain in advance a drug's likely effectiveness for a particular patient. Moreover, doctors have no accepted criteria for selecting a drug from a particular class and prescribing the proper dosage. 28 Thus the task of treating mentally ill prisoners with psychotropic medications must present a complex and uncertain course for medically untrained prison officials.
29
To understand the side effects that psychotropic drugs may produce, it is necessary to classify the drugs into four categories based upon the condition they are used to treat: (1) antipsychotic drugs (major tranquilizers), used to treat schizophrenia and related psychoses; (2) antidepressant drugs, used to treat depression; (3) lithium, used to treat manic depressive psychosis; and (4) antianxiety drugs (minor tranquilizers), used to treat situational and neurotic anxiety.
Correctional institutions use antipsychotic drugs to control the symptoms of both acutely and chronically psychotic patients. 30 The medication was a major breakthrough in the treatment of schizophrenia, DRUGS The second class of psychotropic drugs, antidepressants, was discovered in the late 1950s during an effort to produce more effective antipsychotic medication. 33 These drugs are thought to be most valuable in, and are widely used for, the treatment of biochemical depression. 34 The third class of psychotropic drugs, lithium, provided a breakthrough in the treatment of manic depressives. When administered properly, lithium promotes behavioral and emotional stability, obviating any need for the individual's institutionalization. While proper therapeutic levels rarely produce adverse side effects, occasionally tremors, abdominal cramps, nausea; vomiting, diarrhea, unusual thirst, increased urine secretion, fatigue, and weight gain may result.
35 Muscular weakness and slurred speech also have been documented. 36 If lithium is administered in excessive doses or is imperfectly eliminated from the body, it may produce the rare condition of lithium toxicity, which seriously affects the central nervous system, producing confusion, impairment of consciousness, and even coma. 37 In addition, it can impair cardiac functioning to the point of death.
38
The final class of psychotropic agents commonly used in therapy are antianxiety drugs or "minor tranquilizers." The anticonvulsive and muscle relaxant activity of this group of drugs is remarkable. These drugs calm the patient without producing a marked sedative or hypnotic effect. Under some circumstances, these drugs also seem to liberate previously inhibited behavior. Medical practitioners generally agree that these drugs effectively relieve the symptoms of anxiety, although many disagree on their long-term psychiatric benefits. 
B. Side Effects of Psychotropic Drugs
The effectiveness of psychotropic drugs in the treatment of mental illness has been demonstrated beyond question. 40 The decision to utilize this treatment regimen, however, must be balanced against the many potential side effects, both temporary and permanent, that the patient may experience.
A patient treated with psychotropic agents will often experience feelings of sleepiness and fatigue to a degree that impairs normal functioning. 41 The somnolent effect generally dissipates with increased tolerance to the drug after continued administration.
42 Some drugs can cause confusion and hallucinations early in the treatment period; 43 in addition, psychotic patients undergoing drug treatment commit suicide more often than patients under institutional care only.
44 A few patients experience feelings of excitement and restlessness, 45 and, in general, patients will spend more time in REM sleep than deep sleep, with a reported increase in nightmares. 46 These side effects are among the more commonly observed ones that are typically reversible upon cessation or reduced dosage of the drugs.
Extrapyramidal side effects are those that impair the motor system, affecting muscular control. 47 Since psychotropic drugs are often administered at or near the maximum tolerated dose, such side effects are common. 48 Among the temporary and reversible extra pyramidal effects are dystonic reactions, akathisia, and Parkinsonism.
49
Dystonic reactions include muscle spasms, especially in the eyes, neck, face and arms; irregular flexing, writhing, or grimacing movements; or protrusion of the tongue.
50 Akathisia refers to restless- 53 This permanent disorder produces in the patient "involuntary, rhythmic and grotesque movements of the face, mouth, tongue, jaw and extremities."
54 These bizarre movements generally cause not only discomfort but significant embarrassment and humiliation as well.' The disorder also often results in siguificant physical impairment. 55 Psychotropic drugs not only cause tardive dyskinesia, but also frequently mask its symptoms. In such cases, the true extent of the dyskinesia remains hidden until the patient stops taking the drug, when the symptoms of dyskinesia then intensify.
56
Other common physiological side effects of psychotropic drugs include dry mouth, stomach discomfort, constipation, variability in the heart rate, discoloration of exposed skin areas, and blurred vision. 57 The patient may also experience faintness or dizziness due to low blood pressure if she stands up too quickly.
58
Psychotropic drug treatment programs thus engender a wide range of deleterious behavioral and physiological side effects. These fundamental alterations of the patient's condition illustrate the invasive and intrusive nature of psychotropic drug therapy.
C. The Use of Psychotropic Drugs in Prisons
Administration to Prisoners
The use of drugs on prisoners is widespread. Prisoners are involuntarily and forcibly medicated with heavy doses of potent medications. noxious stimulus with the behavior sought to be suppressed, thus connecting the two in the individual's mind. 76 This treatment can be harshly effective. Indeed, studies suggest that "the more severe the punishment, the more effective it is in suppressing behavior." 77 Criminal inclinations, of course, would be the behavior of interest to prison officials.
One author analyzed the use of anectine (also known as succinylcholine) in experimental therapy on California prisoners. 78 The author examined three different institutions that administered the drug to prisoners considered to have serious psychological problems. At the California Medical Facility at Vacaville, the subjects were mainly violent and/or self-destructive inmates. 79 At Atascadero State Hospital, the subjects included those found to be violent, sexually deviant, or generally uncooperative with hospital officials. 80 At the California Institute for Women, officials administered anectine to drug addicts.
81
Although the behavioral results of the experiments at Vacaville and Atascadero proved somewhat inconclusive, the drug did consistently produce debilitating effects. In each instance the drug induced muscular paralysis and stopped respiration for up to two minutes. 82 During this frightening period of paralysis and artificial respiration, the "therapist" admonished the patient to cease undesirable behaviors, repeatedly described the harmful act responsible for his current trauma, and threatened further injections in response to continuation of the unwanted behavior.
83
One traditional psychology textbook openly recommends the use of medication to alter socially unacceptable behavior of mental patients in this fashion. 84 The widespread use of psychotropic drugs in prisons presents a correspondingly high opportunity for abuse. The drugs themselves are highly dangerous, and they may be forced onto prisoners for behavior control or administrative convenience and not necessarily for medical treatment. Since these drugs can have serious side effects, it is necessary to examine the legal limits to their administration.
The Need for Constitutional Protection
Psychiatrists who accept legal limits on electroshock therapy and psychosurgery 86 tend to disapprove of similar legal regulation of psychotropic medications. Because medical experts have generally considered the cost-benefit balance of drug therapy overwhelmingly to benefit the patient, medical professionals find no reason for intrusive regulatory interference with medical judgment in this area.
87
As they do in the mental hospital setting, proponents of psychotropic drugs would argue that the drugs serve several ostensible purposes in the prison context. First, they make it possible for the mentally ill prisoner to function in the prison community, thus facilitating the deinstitutionalization of hospitalized prisoners and ¢.eir return to the general prison population. Second, they open the mentally ill prisoner to other forms of therapy, such as psychotherapy. Third, they reduce violence and disruptiveness by diminishing or eliminating hallucinations and delusions, thus making possible more humane treatment by prison officials who find it less necessary to utilize seclusion, physical restraints, or brutality to maintain order. The reduced violence also assuages the fears and anxieties of prison staff, officials, and fellow inmates who, as a consequence, are more willing to reintegrate these prisoners into the prison community. 88 The realities of prison life, however, are such that forced use of the use of powerful and effective tools is not only naive and short-sighted, but is actually inhumane and cruel." Id. [Vol. 78:1243 psychotropics must be prohibited absent either a determination of incompetence or the threat of immediate harm to the prisoner or others. Prisons are institutions of discipline and control; psychotropic medication should be offered in an atmosphere of treatment and consent. The line between the treatment of mental illness and the chemical control of behavior is a fine one and the temptation to use psychotropic drugs improperly in prison is great: drugs are more efficient than physical restraints and require less commitment of staff and time. Furthermore, prisons are closed institutions to which the public and media have limited access, such that abuses can go unnoticed.
The rationales for advocating a prisoner's right to refuse psychotropic drugs are two-fold. First, the inmate must be able to refuse the potentially serious harms that can result from the administration of the drugs. Second, the courts should intervene in order to prevent the statesanctioned abuse of the administration of these drugs.
89
II
LIMITS ON THE RIGHT TO MEDICATE: CURRENT STATE OF THE LAW
In Washington v. Harper, 90 the principal question before the Court concerned the procedural requirements with which a state must comply before administering psychotropic medication to a mentally ill prisoner against his will. Resolution of the case required the Court to balance the protections afforded the prisoner against the interests of the state, which were reflected in its policies and procedures regarding forced drug administration. Because it decided the case on due process grounds, the Court did not address Harper's equal protection or free speech claims. Nor did the Court consider application of the eighth amendment's prohibition of cruel and unusual punishment. The Harper decision reflects only one aspect of a question that will continue to face professionals in the corrections field.
Until recently, psychiatrists and mental health professionals in prisons and prison hospitals enjoyed unfettered discretion in the treatment of their prisoner-patients. 91 Civil rights groups and prisoner advocates, however, have challenged this discretion in litigation brought during the past dozen years. 92 Early cases primarily challenged administration not This litigation began to establish a constitutional basis for the right to refuse intrusive forms of therapy. One early case did assert a constitutional right to refuse psychotropic drug treatment. It involved a first amendment, religious objection to the involuntary administration of heavy tranquilizers. 96 Later cases asserted a more general right to refuse drug treatment based upon a first amendment right to be free of interference with mental processes and the right to bodily security.
97
A growing body of case law, both federal and state, recognizes at least a qualified constitutional right to refuse intrusive mental health treatment, including psychotropic medication.
98
The central idea competence to make informed judgment simply another factor in ultimate medical decision, which is subject to judicial review for arbitrariness), cert. denied, llO S. animating such cases is that even incarcerated persons retain a core residuum of personal liberty-of privacy, bodily integrity, and unimpaired mental processes. A key notion is that the Constitution protects personal liberty from governmental invasion unless a determination is made that the treatment meets the fairness requirements of due process and that the state has offered a compelling justification.
99
Protection of this personal liberty derives from a variety of constitutional sources. The federal Constitution contains a variety of broad limitations on governmental action. The fourteenth amendment, for example, expressly limits the states' power to deprive any person of life, liberty, or property without due process of law. 100 The first amendment protection of freedom of speech and free exercise of religion, 101 and the eighth amendment ban on cruel and unusual punishment, 102 impose additional limits on governmental imposition of unwanted therapy.
A. Procedural Due Process
Procedural due process involves a balancing of rights. For example, assuming that a patient has a constitutional right to refuse psychotropic medication, that right may in appropriate circumstances be outweighed by compelling, countervailing governmental interests. In other w6rds, procedural due process recognizes legitimate interests of the individual on the one hand, and legitimate interests of the state on the other. Other torts, such as invasion of privacy and intentional or negligent infliction of emotional distress, may also provide grounds for a claim even where there is no physical touching of the person. Therefore, an assessment of procedural due process is generally made only after the individual's substantive constitutional rights have been considered. This Comment, however, will address procedural due process at the outset, for it is upon that basis that the Supreme Court found for the state in Washington v. Harper.
Friedman, Legal Regulation of Applied Behavior Analysis in Mental Institutions
I. The State's Interests in Control and Treatment
As Harper recognized, one compelling state interest is the parens patriae interest in providing treatment to further the best interests of mentally ill prisoners who are so impaired that they are unable to participate meaningfully in treatment decisions. 104 Another interest, also recognized in Harper, is the police power interest in protecting institutional staff and other prisoners from violence. 105 The compelling nature of the state's interest, however, must in each case be demonstrated through a balancing process meeting constitutional requirements.
a. The Parens Patriae Power
Courts have deemed the state parens patriae power sufficiently compelling to justify forced drug administration to incompetent hospital patients. The parens patriae power traditionally has been grounded in the belief that minors and the mentally incompetent are unable to protect or care for themselves. 106 This state power, by definition, may legitimately be invoked only in the case of an individual who, because of age or disability (mental or physical), is incapable of caring for herself, 107 and where that protection is in the best interests of the individual.
108
Courts have recognized the limitation of this state power in the context of the right to refuse treatment. In those decisions, the state could use the parens patriae power to justify forced medication of only those patients who are incompetent to participate in treatment decisions. ness alone, or indeed the fact of a determination that the patient may be involuntarily committed, cannot justify forced administration of drugs, without an additional finding of incompetence. 110 As noted in Harper, to justify involuntary administration based on the government's parens patriae power, the subject's incompetence to make treatment decisions must be demonstrated in a manner meeting the requirements of procedural due process.
b. The Police Power
The police power interest was succinctly expressed in a case involving a class of dangerous involuntarily committed mental patients, where the Third Circuit held that psychotropic drugs may be constitutionally administered "whenever, in the exercise of professional judgment, such an action is deemed necessary to prevent the patient from endangering himself or others." 112 Similarly, the district court in Rogers v. Okin 113 acknowledged a police power justification for the forced administration of psychotropic drugs. The court determined that involuntarily committed mental patients "may be forcibly medicated in an emergency situation in which a failure to do so would result in a substantial likelihood of physical harm to that patient, other patients, or to staff members of the institution."
114
On appeal, the First Circuit upheld the district court's determination that the state's police power interest was sufficient to outweigh the patient's right to refuse medication. 115 The opinion, however, criticized the district court's formulation as a "simplistic unitary standard for police power emergency drug administration," 116 and instead adopted an ad hoc balancing approach to be applied by qualified state physicians. 117 The state's ·interest in forced administration of drugs "must be to further its police power interests, i.e., the decision must be the result of a determination that the need to prevent violence in a particular situation out- 119 the Tenth Circuit held that an emergency situation might justify the forced administration of a psychotropic agent in order to maintain security and prevent a mentally ill prisoner from injuring himself and others. "Determining that an emergency exists sufficient to warrant involuntary medication with this type of drug requires a professional judgment-call that includes a balancing of the jail's concerns for the safety of its occupants against a detainee's interest in freedom from unwanted antipsychotics."
120 Such a decision "must be the product of professional judgment by appropriate medical authorities, applying accepted medical standards," and "requires an evaluation in each case of all the relevant circumstances, including the nature and gravity of the safety threat, the characteristics of the individual involved, and the likely effects of particular drugs."
121
Other courts have acknowledged that the state's police power interest in protecting institutional staff and other occupants from violence may be sufficiently compelling to justify involuntary drug administration in emergency situations. 122 However, courts have held other asserted police power interests insufficient to outweigh the individual's constitutionally protected interest in refusing psychotropic medication. Considerations of convenience and cost have been rejected, 123 as has the state's interest in allowing the medical profession to provide treatment without unreasonable intrusion. In 1976, Walter Harper was found guilty of robbery and sentenced to prison. Four years later, he was released on parole, but his parole was later revoked after he assaulted two nurses in a hospital. Upon his return to prison, Harper was housed in the Special Offender Center, a special prison for prisoners with mental problems or behavioral disorders. Officials at the Center diagnosed Harper as suffering from mental illness, but the psychiatrist who made the diagnosis could not determine whether the illness was manic depression, a schizo-affective disorder, or schizophrenia. The psychiatrist did, however, prescribe antipsychotic medication for Harper which, for a time, he agreed to take. According to Harper, he suffered adverse side effects from the medication, although the treatment staff claimed that he exaggerated or feigned most of his complaints. Eventually, Harper refused to continue taking the medication, and the treatment staff initiated proceedings to require him to do so.12s
Sometime after prison officials decided to administer psychotropic drugs forcibly, Harper filed suit under the federal Civil Rights Act in an effort to stop the administration of the drugs. Harper claimed that the involuntary administration of psychotropic drugs without a prior judicial hearing violated his liberty interest under the due process, equal protection, and free speech clauses of the federal and Washington state constitutions. 126 He argued that the due process clause demanded a judicial finding of incompetency and a "substituted judgment" by the court that, if competent, he would have consented to the treatment, before the state could involuntarily administer the drugs. 127
The trial court rejected these claims, finding that the procedural safeguards provided by the State of Washington afforded Harper the requisite due process. 128 On appeal, the Washington Supreme Court reversed, holding that Harper was entitled to a judicial hearing-with such attendant safeguards as the right to counsel, to present evidence, to cross-examine witnesses, and to remain silent-before he could be forced to take antipsychotic medication. 129 The court also held that the burden was on the government at the hearing to prove by "clear, cogent, and convincing" evidence that a compelling state interest required the compulsory administration of drugs. nized a constitutional liberty interest in refusing psychotropic medication, the Court found that the State of Washington had in fact provided adequate due process protection of that right. 132 The state's policy required that a decision to medicate an inmate involuntarily be made by a committee composed of a psychiatrist, a psychologist, and an official of the state mental facility. Involvement in the inmate's treatment or diagnosis disqualified any potential committee member. The inmate's procedural rights included the following: the right to notice of the committee's hearing; the right to attend, present evidence, and crossexamine witnesses; the right to representation by a disinterested lay advisor versed in the psychological issues; the right to appeal to the Special Offender Center's superintendent; and the right to periodic review of any involuntary medication ordered. State law also granted him the right to state court review of the committee's decision. 133 The Supreme Court found these administrative hearing procedures sufficient to comport with procedural due process, holding that the due process clause does not require a judicial hearing before the state may treat a mentally ill prisoner with psychotropic drugs against his will.
134
Harper's liberty interest, when balanced against the governmental interest involved and the efficacy of the particular procedural requirements, was, in the Court's view, adequately protected by relegating the decision to administer drugs to medical professionals rather than to a judge.
135
Although it found the state administrative scheme constitutional under the due process clause of the fourteenth amendment, the Court unequivocally determined that prisoners have a liberty interest "protected by the Due Process Clause, which permits refusal of anti-psychotic drugs unless certain preconditions are met."
136
The Court left open the door to case-by-case scrutiny of the procedures under which states subject prisoners to involuntary drug treatment. Thus, at least one valid basis of constitutional attack still lies in the application of traditional procedural due process analysis to the involuntary administration of psychotropic drugs.
The Least Restrictive Alternative
The Court in Harper did not formulate the issue in terms of the less restrictive alternatives available to the State of Washington. The majority simply rejected in passing the alternative means which Harper 139 for example, considered the use of intrusive forms of treatment, such as electroshock therapy or psychosurgery, on involuntarily committed mental patients. The court reasoned that a court authorizing these treatments must determine the reasonableness and necessity of the proposed treatment in light of the availability of less intrusive treatments.
140
In Rogers v. Okin, 141 a federal circuit court recognized the applicability of the least restrictive alternative doctrine in the context of involuntary antipsychotic treatment. The court ultimately required that medication decisions be the product of a "professional judgment-call" following a balancing of the relevant state and individual interests.
142
The court noted, however, that "reasonable alternatives to the administration of antipsychotics must be ruled out. Otherwise, the administration of the drugs would not be necessary to accomplish the state's objective. Indeed, it may be possible that in most situations less restrictive means will be available."
143
The Third Circuit also reviewed the constitutional standards governing the claim of a mentally retarded patient to freedom from institutional harm and undue physical restraint. The en bane court in Romeo v. Youngberg 144 determined that institutional defendants had to demonstrate that the restraints imposed were the "least restrictive method" of handling the patient, 145 and that the treatment selected was the "least intrusive alternative" available.
146
The United States Supreme Court subsequently vacated this judgment, adopting instead the approach urged by Chief Judge Seitz in his earlier concurring opinion for the Third Circuit panel that decided Romeo. The Supreme Court opted for a deferential "professional judgment" standard, under which liability would lie only where "the decision by the professional is such a substantial departure from accepted professional judgment, practice, or standards as to demonstrate that the person responsible actually did not base the decision on such a judgment."
147
In a post-Youngberg decision, the Tenth Circuit considered the application of the least restrictive alternative standard to the right to refuse treatment, where pretrial detainees challenged the forcible administration of antipsychotic drugs. The court adopted the following standard: "[L]ess restrictive alternatives, such as segregation or the use of less controversial drugs like tranquilizers or sedatives, should be ruled out before resorting to antipsychotic drugs," where the purpose is to protect jail staff and other inmates from a violent detainee. 148 The court recognized that the Supreme Court in Youngberg had declined to apply the "least restrictive alternative" standard. But Youngberg was distinguishable, the Tenth Circuit said, ''both because it involved temporary physical restraints rather than mental restraints with potentially long term effects, and because [the patient there] had been certified as severely retarded and unable to care for himself."
149
Both distinctions are persuasive. Psychotropic drugs are more intrusive than the brief use of physical restraints. 150 The restraints involved in Youngberg were "soft" restraints, applied only to the arms 151 for short periods of time, to prevent the patient from harming himself or others.
152 Moreover, the use of physical restraints in Youngberg may have served the patient's best interests.
153 Indeed, the patient, being "profoundly retarded," clearly lacked the capacity to assert that his best 145 interests diverged from the professional judgment of state physicians. 154 By contrast, the detainee involved in Bee v. Greaves had never been declared mentally incompetent, and the court recognized that he may have been wrongly treated. 155 Mentally competent prisoners are capable of participating in treatment decisions, and courts should defer to the expressed preferences of prisoners like Bee, and even prisoners with marginal competency. 156 Respect for individual autonomy commands that deference.
157
The implications of the Supreme Court's Youngberg decision for the applicability of the least restrictive alternative principle to the right to refuse psychotropic drugs remains in doubt. The "professional judgment" standard enunciated by the Supreme Court in Youngberg 158 cautions against undue judicial interference with state processes in an area marked by the need for clinical judgment. Although Youngberg disfavors judicial second-guessing of mental health professionals, 159 the intrusive nature of psychotropic drugs may justify more judicial scrutiny than was considered appropriate in the context of Youngberg.
The individual's interest in being free from unreasonable physical restraints simply does not rise to the level of the interest in being free from the bodily and mental intrusions caused by psychotropic drugs, particularly in light of their distressing side effects. While physical restraints certainly intrude on the constitutional privacy interest of bodily integrity and personal security, their effects are short-lived when contrasted with the longer-term effects of psychotropic drugs. Drugs therefore constitute a significantly greater intrusion. Drugs affect mental processes, and thus implicate first amendment values. Physical restraints, on the other hand, do not.
The Supreme Court's post-Youngberg/pre-llarper decision, Winston v. Lee, 160 suggests that the least restrictive alternative doctrine may survive Youngberg in cases where the intrusion is more serious than the short-term use of physical restraints. In Winston, the Court found that a proposed surgical operation to remove a bullet from a criminal suspect's body implicated the fourth amendment's proscriptions against unreason- able searches and seizures. 161 The Court found that the state's interest in surgery-to obtain evidence of guilt-was unreasonable in light of the uncertainty of the medical risks, the intrusion on plaintiff's privacy interests and bodily integrity, and the availability of substantial evidence of the defendant's guilt. 162 The Court found that the "surgery involve[d] a virtually total divestment of respondent's ordinary control over surgical probing beneath his skin." 163 The intrusion presented by psychotropic medication (a total divestment of control) is more like the procedure involved in Winston than the physical restraints involved in Youngberg. Thus the Winston approach, which considers alternative means to accomplish the state's compelling ends, is more appropriate.
At the very least, to comport with professional judgment standards, state prison physicians should consider the availability of less intrusive treatment alternatives. 164 So long as state prison physicians give appropriate consideration to such alternatives, courts need not review the substance of these discretionary determinations. The approach should resemble one generally used in the administrative law context. In that setting, the reviewing courts examine agency determinations under a narrow standard of review, such as a "substantial evidence test" or an "arbitrary, capricious, abuse of discretion standard." With this approach, as long as the prison considers the appropriate factors, employs fair procedures, and does not reach a wholly irrational decision, the court will not disturb the substantive determination reached. This approach permits the judiciary to protect fundamental constitutional rights while deferring to the expertise of state physicians and therapists who are making essentially clinical judgments.
B. Privacy
Harper recognized that competent prisoners have a constitutionally protected liberty interest in refusing medication, an interest not lost by virtue of their incarceration. The Court, however, went on to hold that Harper's interest was outweighed by the state's interest in safety and security 165 and by the state's "duty to take reasonable measures for the prisoners' own safety." 166 As discussed, the Court rejected Harper's due process claim, holding that the Special Offender Center policy was sufficient to guarantee due process, in light of the competing interests of the 161 As was discussed in the previous Section, the psychotropic medications at issue here are far worse than, for example, the surgery rejected in Winston v. Lee. 173 Drugs are more intrusive because they are ongoing; they are used over a period of years and may have severe and permanent consequences. They affect the brain and intrude upon the mental processes. It is particularly significant that the intrusion is involuntary, even though the medication is arguably beneficial. The state in effect takes control of a prisoner's body as well as her mind. This kind of intrusion involves the total divestment of the prisoner's control over probing of her body.
174
Nearly a decade ago, in Mills v. Rogers, the Supreme Court nearly resolved the applicability of constitutional principles to treatment with psychotropic drugs. 175 Although the parties agreed that the Constitution "recognizes a liberty interest in avoiding the unwanted administration of antipsychotic drugs," 176 185 where the Court had earlier held that there was a protected liberty interest in avoiding transfer from a prison to a mental hospital. " [T] he stigmatizing consequences of a transfer to a mental hospital for involuntary psychiatric treatment, coupled with the subjection of the prisoner to mandatory behavior modification as a treatment for mental illness, constitutes the kind of deprivations of liberty that requires procedural protections." 186 The Vitek Court did not address the possibility of forced treatment with psychotropic drugs. However, such treatment is a far greater intrusion on privacy than the behavior modification at issue in Vitek, because the latter does not touch the body and has no chemical effect on the brain. Discussing the "grievous loss" incurred by an inmate transferred to a mental hospital and subjected to behavior modification, the Court noted that the due process clause would protect an ordinary citizen subjected to these consequences. 187 The Court concluded that "a convicted felon also is entitled to the benefit of procedures appropriate in the circumstances before he is found to have a mental disease and transferred to a mental hospital." 188 If the transfer to a mental hospital in Vitek was not "within the range of conditions of confinement to which a prison sentence subjects an individual," 189 then nor should the more intrusive forced administration of psychotropic drugs be within that range. The liberty interest that protects prisoners and ordinary citizens alike provides a basis for the prisoner's rejection of the unwanted administration of psychotropic medication. Finally, the right to privacy includes the right to make one's own medical decisions, 190 which is not extinguished upon becoming a prisoner. Both federal and state courts have recognized the right of a prisoner191 or pretrial detainee 192 to make his or her own medical decisions. It is axiomatic that "convicted prisoners do not forfeit all constitutional protections by reason of their conviction and confinement in prison, and that they may claim the protection of the Due Process Clause to prevent additional deprivation of life, liberty or property without due process of law. "193 Indeed, both the federal and state courts have consistently recognized the existence of at least a qualified right to refuse treatment with psychotropic drugs. 194 In view of the effect of the drugs on mental processes and bodily integrity, this result seems clearly justified. to include protection of a number of corollary rights that, although not expressly named in the Constitution, are deemed indispensable to the exercise of free speech. These include freedom of association, 195 the right to receive information and ideas, 196 and the right to make a monetary contribution to an organization for the purpose of spreading a political message. 197 The Court has found these rights necessary to protect the purposes underlying the first amendment. Language in a number of the Court's opinions in contexts other than forced treatment suggests that first amendment protection also extends to freedom of thought and freedom of belief. 198 The Court has noted that "at the heart of the First Amendment is the notion that ... one's beliefs should be shaped by his mind and his conscience rather than coerced by the State." 199 Coercive mental health treatment techniques certainly implicate these values. 200 Certainly, the primary effects of psychotropic drugs can be described as restorative or normalizing. They do not create thoughts, and it may be misleading to describe them as "controlling the mind" in a significant way. They are, however, undeniably mind-altering, and effect changes in mental processes without the cooperation of the patient. The effects of these drugs on recipients and on recipients' mental processes have led many courts to determine that the first amendment is impli- [Vol. 78:1243 expression, these courts reason, it must also protect the more basic right to formulate and maintain ideas.
The first case to apply the first amendment in this context was Kaimowitz v. Michigan Department of Mental Health. 202 The defendant, charged with rape and murder, was held in a state mental hospital under the Michigan sexual psychopath statute. When the state sought to involve him in a research study of experimental psychosurgery for the treatment of uncontrollable aggression, suit was filed to enjoin the state action. Finding that psychosurgery is clearly experimental and exposes research subjects to substantial and in some cases unknown dangers, the court determined that imposition of psychosurgery would violate the first amendment. Finding that psychosurgery would seriously and irreversibly impair the freedom to generate ideas, the court declared: "Government has no power or right to control men's minds, thoughts, and expressions. . . . The State's interest in performing psychosurgery . . . must bow to the First Amendment, which protects the generation and free flow of ideas from unwarranted interference with one's mental processes. " 203 Does psychotropic medication really intrude sufficiently upon mental processes to trigger first amendment scrutiny? The answer must be that it does. By definition, psychotropic drugs affect one's mind, intellectual functions, perceptions, moods and emotions. 204 Indeed, the Supreme Court has acknowledged that the ability of these drugs to control behavior rests in their capacity to achieve such "mind-altering" effects. 205 Psychotropic drugs directly intrude on mental processes in a way the subject cannot resist.
Not only do the drugs work an alteration of mental processes, but the toxic reactions and other adverse side effects accompanying most of the drugs also frequently have debilitating effects on mental processes. directly affecting mental processes, are so distressing that they frequently affect the ability to think clearly and to concentrate. Moreover, the emotional side effects of many antipsychotic drugs, including a "flattening" of the emotions which manifests itself as boredom, listlessness, lethargy, purposelessness, and apathy, 207 can indirectly affect the patient's mental processes by affecting motivation.
Though there may be a de minimis level of intrusion below which the courts will not apply first amendment scrutiny, a typical course of treatment with psychotropic medication will pass any such threshold. 208 Thus, it seems likely that future courts will conclude that treatment of prisoners with these drugs demands scrutiny under the first amendment.
D. Cruel and Unusual Punishment
I. Eighth Amendment History
The prohibition against cruel and unusual punishment first appeared in the English Bill of Rights of 1689, and was later incorporated into the Virginia Declaration of Rights in 1776. The author of the American constitutional provision appeared principally concerned with methods of punishment. 209 In early cases such as In re Kemmler 210 and Wilkerson v. Utah, 211 the Court interpreted the eighth amendment as a prohibition on extreme forms of corporal punishment. 212 Early cases enumerated as cruel and unusual such punishments as beheadings, public dissection, burning at the stake, and crucifixion, and defined "cruel and unusual" by a fixed historical test used when the Bill of Rights was adopted. is enacted, it is true, from an experience of evils, but its general language should not, therefore, be necessarily confined to the form that evil had theretofore taken. Time works changes, brings into existence new conditions and purposes. Therefore a principle to be vital must be capable of wider application than the mischief which gave it birth. This is peculiarly true of constitutions. They are not ephemeral enactments, designed to meet passing occasions. They are ... "designed to approach immortality as nearly as human institutions can approach it." The future is their care and provision for Relying on Weems, recent cases have broadened the eighth amendmenf s scope by forbidding conduct that does not reach the point of physically barbarous punishment. 216 
Medical "Treatment" As Punishment
Eighth amendment protection applies to forced medication only if such conduct is deemed "punishment 0 within the confines of the amendment. 217 Since "treatment 0 is a medical term, referring to a procedure performed for the ultimate benefit of the patient, it is not subject to eighth amendment scrutiny. The distinction between treatment and punishment, however, is not entirely clear.
Ingraham v. Wright 218 presents the most recent and extensive Supreme Court articulation of the complex distinction between treatment and punishment. 219 The Court in Ingraham declared that the eighth amendment was "designed to protect those convicted of crimes,tt22° implying that its application was limited to criminal punishment. 221 In a significant footnote, however, the Court expressly reserved judgment on the potential application of the eighth amendment to health care practices:
Some punishments, though not labeled "criminal" by the State, may be sufficiently analogous to criminal punishments in the circumstances in which they are administered to justify application of the Eighth Amendevents of good and bad tendencies of which no prophecy can be made. In the application of a constitution, therefore, our contemplation cannot be only of what has been but of what may be. Under any other rule a constitution would indeed be as easy of application as it would be deficient in efficacy and power. Its general principles would have little value and be converted by precedent into impotent and lifeless formulas. Rights declared in words might be lost in reality. And this has been recognized. The meaning and vitality of the Constitution have developed against narrow and restrictive construction .
. . . [The eighth amendment} may be therefore progressive, and is not fastened to the obsolete but may acquire meaning as public opinion beeomes enlightened by a humane justice. ment. We have no occasion in this case, for example, to consider whether or under what circumstances persons involuntarily confined in mental or juvenile institutions can claim the protection of the Eighth Amendment.
222
Ingraham suggests a two-part test that must be satisfied before the eighth amendment may be applied to health care practices: first, the action taken must be a "punishment," and second, the circumstances surrounding the punishment must be analogous to those of a criminal punishment. 223 The following discussion will apply these standards to the involuntary medication of mentally ill prisoners.
The groundbreaking case of Estelle v. Gamble 224 greatly broadened the traditional eighth amendment concept of punishment. In Estelle, the Supreme Court found that behavior on the part of prison officials, though not inherently punitive, nonetheless constituted cruel and unusual punishment. The case was brought by an inmate of a Texas state prison who claimed that prison officials violated his eighth amendment rights by depriving him of adequate medical treatment. The Court held that deliberate indifference to prisoners' serious medical problems constituted an "unnecessary and wanton infliction of pain" and therefore violated the eighth amendment. 225 The intentional denial or delay of proper medical treatment by officials at the institution fell within the Court's broadened concept of punishment.
226
If failure to give treatment constitutes punishment, then active treatment against an inmate's will should easily require eighth amendment scrutiny. Estelle lends strong support to the position that, in instances of involuntary medication of prisoners, it is the treatment itself that constitutes punishment and thus warrants eighth amendment scrutiny.
227
A further significant aspect of the case lies in the Court's finding of an eighth amendment violation in an act of the state which was not in response to misbehavior. 228 The official behavior was considered punishment even though it was not necessarily administered punitively. Following this reasoning, psychotropic drugs involuntarily administered for control or treatment purposes should be subject to the eighth amend- ment, whether or not the drugs were dispensed in response to misbehavior. Any distinction between treatment and punishment is particularly blurred in the prison context. As one scholar has argued:
[T]he disinclination of the courts to grapple with the problems of violence by psychiatrists against prisoners represents a blind spot, the logical center of which is the insistence on a distinction between treatment and punishment.
. . .
[I]t should not be surprising, therefore, if prison administrators have from time to time labeled as "treatment" acts which, if called "punishment," would be instantly recognized as of dubious morality or legality.229 The same author cites the administration of mind-altering drugs as the most common instance of "legally sanctioned, punitive violence. " 230
In Sawyer v. Sigler, 231 the district court weakened the distinction between treatment and punishment. Under prison policy, 232 officials of the Nebraska Penal and Correctional Complex required William Sawyer to take his emphysema medication in crushed or liquid form. Taking the medication in this form, however, nauseated Sawyer, and a prison physician therefore prescribed alternative forms of medication. Prison officials overruled the physician's recommendation. 233 The district court found that a treatment resulting in nausea constituted cruel and unusual punishment, when under the circumstances alternative forms of treatment would not threaten the valid police power interests underlying the prison policy. 234 This focus on the detrimental result of an imposed form of medical treatment rather than on the form of treatment provides a stronger link between "treatment" and the "punishment" required to trigger eighth amendment protection. The likelihood of pain and other side effects produced by the drugs also supports the characterization of their involuntary administration as punishment. stockade. After less than a day, he willingly surrendered while returning to his base. He was subsequently deprived of his citizenship as a convicted deserter under the Nationality Act of 1940. The Court held that the provision of the Act violated the eighth amendment because it was penal in nature and constituted cruel and unusual punishment. 236 The Court characterized denationalization as cruel and unusual punishment because it constituted complete destruction of the individual's status in society, subjecting the individual to increasing fear and distress. 237 The Court in Trop rejected the government's argument that because the statute was not classified as penal, constitutional limits on the state's power to punish were inapplicable. The Court insisted that "form cannot provide the answer to this inquiry," but rather "[t]he inquiry must be directed to substance." 238 The Court noted: "How simple would be the tasks of constitutional adjudication and of law generally if specific problems could be solved by inspection of the labels posted on them."
239
Just as the Court looked past the naturalization label to recognize the penal nature of the statute in Trop, so it could declare an action labeled "treatment" to be penal in nature, and therefore a "punishment" subject to eighth amendment scrutiny.2 40 Both the Sawyer "result" test and the Trop "purpose" test may be used to include involuntary medication within the scope of eighth amendment protection. The harmful side effects of many of the psychotropic drugs discussed above, particularly the irreversible symptoms of tardive dyskinesia, are Sawyer-like "results" upon which many courts might look askance. In Knecht v. Gillman, 241 the Eighth Circuit employed the Trop "purpose" test. It found that punishing a mental patient's misbehavior with the administration of apomorphine, which induced vomiting spells lasting from fifteen minutes to an hour, constituted cruel and unusual punishment.
242 Such an analysis may be particularly useful in cases where psychotropic drugs are given to prisoners for behavior control or staff convenience (a widespread practice), 243 but without a therapeutic goal in mind. Whatever the state does with the child is done in the name of rehabilitation. Since-the argument runs-by definition the treatment is not "punishment," it obviously cannot be "cruel and unusual punishment." But neither the label which a State places on its own conduct, nor even the legitimacy of its motivation, can avoid the applicability of the Federal Constitution. We have no doubt that well intentioned attempts to rehabilitate a child could, iu extreme circumstances, constitute cruel and unusual punishment proscribed by the Eighth Amendment.
247
Under this analysis, even a prison's legitimate attempt to "rehabilitate" a mentally ill prisoner with psychotropic drugs could constitute punishment.
Nelson v. Heyne 248 furthered the attenuation of the treatmentpunishment distinction, and presents a remarkably close analogy to forced drug administration in prison facilities. In Nelson, juveniles in a correctional institution were forced to take the psychotropic agents Sparine and Thorazine, "not as part of an ongoing psychotherapeutic program, but for the purpose of controlling excited behavior."
249 Similar reasons are often advanced to justify the administration of psychotropic medication to mentally ill adult prisoners. 250 The court held that the involuntary medication constituted cruel and unusual punishment, citing the potentially harmful side effects of the drugs similar to those previously described in this Comment including: "collapse of the cardiovascular system, the closing of a patient's throat with consequent 244. 346 F. Supp. 1354 (D.R.I. 1972). Inmates challenged conditions at a juvenile corrections institution. The trial court reviewed the inadequate feeding schedule, deprivation of outdoor exercise, "inhuman solitary confinement cells," id. at 1365, and other aspects of the institution, and held that the inmates' rights of due process, equal protection, and protection against cruel and unusual punishment were violated. asphyxiation, a depressant effect on the production of bone marrow, jaundice from an affected liver, and drowsiness, hematological disorders, sore throat and ocular changes." 251 In Nelson, though the drugs were introducec;l as treatment, the court found their administration was punishment.
There has been at least one court that has rejected this "treatment as punishment" theory, however. In refusing to uphold a claim that electroshock treatment administered to an involuntarily committed mental patient was cruel and unusual punishment, the Minnesota Supreme Court in Price v. Sheppard 252 distinguished Knecht and Affleck on the grounds that in both cases the challenged conduct stemmed from a retributive objective. Tue court in Price found that the electrpshock treatment was given for therapeutic reasons, with no deterrent or retributive goal, and not in response to a single behavioral incident. 253 The court also relied upon Trop not to support, but to defeat, the eighth amendment challenge, finding the claim invalid where treatment serves a legitimate purpose.
254
Price does not, however, necessarily define punishment for eighth amendment purposes. For example, the courts could, as did the Sawyer court, adopt a "result" test, and find that like electroconvulsive therapy, drug therapy may at times produce frightening and painful effects, which could result in a violation of the eighth amendment-no matter how well-intentioned the therapeutic goals. Furthermore, the Price court's narrow reading of Knecht and Affleck was not mandated by the original wording of those opinions. Those decisions can be read in a less restrictive manner so as not to preclude "non-retributive" conduct from eighth amendment scrutiny. Finally, some experts would claim that electroshock therapy does not in fact serve any legitimate purpose and may well be deleterious, 255 in which case it would fail the purposive standard of the Trop test.
The broad definition of "punishment" for purposes of eighth amendment analysis used in the cases discussed above should include within its boundaries involuntary administration of psychotropic medication. 251 . Nelson, 491 F.2d at 357 (footnote omitted). 252. 307 Minn. 250, 239 N.W.2d 905 (1976). Suit was brought by the mother ofa minor who was involuntarily committed to a state mental hospital. The Supreme Court of Minnesota, in addition to rejecting the eighth amendment claim, found that the hospital director was immune from tort liability and liability under the federal Civil Rights Act. However, the court ordered that, before applying intrusive forms of treatment without the patient's consent, the state must appoint a legal guardian for the patient to represent her in a judicial adversary hearing to determine the necessity and reasonableness of the treatment. [Vol. 78:1243
With the weakening of the distinction between treatment and punishment, and the willingness of courts to look past the formal nature of an act to its substance, the mere labeling of such forced medication as "treatment" does not automatically remove it from the scope of the eighth amendment. Although potential positive effects from the drugs could be used to show the non-penal purpose of their administration as required by Trop, courts have recognized that even legitimate motivations for official behavior does not deflect eighth amendment scrutiny. 
Judicial Standards for Determining Cruel and Unusual Punishment, and Their Application to Involuntary Medication in the Prison Context
As the words of the eighth amendment are not precise, nor is their scope static. 257 The underlying principle of the amendment "is not fastened to the obsolete, but may acquire meaning as public opinion becomes enlightened by a humanejustice." 258 The Supreme Court has recognized that " [t] he Amendment must draw its meaning from the evolving standards of decency that mark the progress of a maturing society." 259 We discussed in the previous Section the meaning of the words of the amendment. The notion of punishment has evolved and should continue to evolve over time. This notion of flexibility is equally important when creating the standards for determining appropriate use of psychotropic drugs. These drugs are of relatively recent origin; thus, the extent and severity of their effects are not yet completely known. Judicial decisions concerning the constitutionality of the drugs' application will necessarily depend, in part, upon the continuing evolution of medical knowledge.
In addition, the societal attitude toward mental illness and its treatment is continually changing. Medical procedures once accepted as commonplace may be regarded under contemporary standards of morality as repulsive or barbaric. The performance of lobotomies, for example, once hailed by medical professionals as a revolutionary treatment, has since fallen into great disfavor. 260 Lobotomy is the medical procedure by which doctors sever the nerve fibers (as of the fontal lobes) by incision into the brain. Lobotomy causes severe loss of memory and loss of affection, insight, and values. 261 Similarly, electroconvulsive therapy, in which electric currents are applied to the front part of the individual's head (thus producing unconsciousness and convulsions), was once the treatment of choice in treating severe depression. The side effects of electroconvulsive therapy are severe: they include damaged muscles and brain tissue, broken bones, and loss of memory. 264 This therapy was once rationalized as necessary and humane in light of the seriousness of the mental disease and the effort to avoid even more drastic alternative therapies. 265 Drug therapy, however, has become the therapy of choice for severe depression primarily because it is cheaper and easier to administer, and perhaps because it is seemingly more humane than the above-described "therapies." Still, continued medical research, coupled with increasing concern for mental patients' humanity and rights, might help standards of decency to evolve further, rendering the use of psychotropic drugs disfavored and unconstitutional.
Although the standards for determining cruel and unusual punishment are flexible, judicial decisions have created three tests to discern eighth amendment violations: (1) whether the punishment is fundamentally unfair; (2) whether the punishment is disproportionate to the offense for which it is imposed; and (3) whether the punishment goes beyond that which is necessary to achieve its purpose. Some courts use only one of the three tests to determine whether a punishment is cruel and unusual; other courts use them collectively. 266 
a. Fundamental Fairness
As articulated by Chief Justice Earl Warren in Trop v. Dulles, "[t]he basic concept underlying the Eighth Amendment is nothing less than the dignity of man. While the State has the power to punish, the Amendment stands to assure that this power be exercised within the limits of civilized standards. " 267 Thus, under the first test, a punishment that is "of such character or consequences as to shock the general conscience or [Vol. 78:1243 to be intolerable to fundamental fairness" is unconstitutional.
268
"Fundamental fairness" is the test most often employed in eighth amendment cases, most likely because it is derived from the earliest decisions concerning the scope of the amendment. 269 It was refined in Furman v. Georgia, 270 in which the Supreme Court ruled that imposition of the death penalty under certain circumstances would constitute cruel and unusual punishment. Justice Brennan in his famous and oft-cited Furman concurrence declared that "a punishment must not be so severe as to be degrading to the dignity of human beings," 271 reasoning that severe mental 'pain, as well as physical suffering, could trigger an eighth amendment violation.
272
So too may the extreme mental and physical intrusiveness of psychotropic drugs violate civilized standards of decency. Forced medication, in oral or intramuscular form, constitutes a serious intrusion upon the body of the subject. In addition, few punishments intrude more upon the subject's mind. 273 The subject is generally not able to resist the mood swings caused by the medication. And, significantly, the effects can go beyond even those intended by the official administering the drugs. One medical expert's characterization of apomorphine, which causes severe vomiting spells, applies equally to many psychotropic drugs: "[Apomorphine's] use is really punishment worse than a tontrolled beating since the one administering the drug can't control it after it is administered. "
274
The negative effects of psychotropic medications erode the basic core of human dignity of a mentally ill prisoner. The nausea, parkinsonism, akathisia, dystonia, and dyskinesia associated with the use of these drugs attack the fundamental well-being of the recipient. Such degradation robs the subject of her physical integrity. Arguing that electroshock therapy and psychosurgery are prohibited by the Furman test, one commentator pointedly declared, "Certainly turning one into a human vege- forced medication on the grounds that it violates the fundamental fairness test of the eighth amendment, for forced drugging without question degrades basic human dignity.
Justice Brennan's Furman concurrence states an additional standard by which to determine whether a punishment respects human dignity or violates fundamental fairness: "[T]he State must not arbitrarily inflict a severe punishment." 276 Using drugs in prisons to control inmates and keep them quiet and docile, a common practice, 277 is a decision completely within the discretion of a prison administrator. This use of drugs for administrative convenience can easily lead to the arbitrary administration of psychotropics, a clear violation of Justice Brennan's charge under the eighth amendment.
b. Disproportionality and Excessiveness
The second standard generally relates to the severity of the offense for which a prisoner is punished: A punishment is cruel and nnusual if it is greatly disproportionate to the offense for which it is imposed. 278 The court will weigh "the social and administrative harm caused by the prisoner's conduct [against] the emotional and physical damage caused the inmate by the particular method of punishruent." 279 The painful, frightening, and often irreversible effects of the psychotropic drugs, which mentally ill prisoners must endure, are almost by definition greatly disproportionate to the relative harmfulness of whatever behavior they are intended to address in prison medical facilities. Certahtly any administration of such horrific medication must be disproportionate in the case of a prisoner not dangerous to himself or others.
Under the third, final, and perhaps least frequently used 280 eighth amendment test, a punishment that goes beyond its legitimate punitive aim will be cruel and unusual. 281 As stated by Justice Brennan in Furman:
A punishment is excessive if it is unnecessary: The infliction of a severe punishment by the State cannot comport with human dignity where it is nothing more than the pointless infliction of suffering. If there is a significantly less severe punishment adequate to achieve the purposes for which the punishment is inflicted, the punishment inflicted is unneces-sary and therefore excessive.
282
In many instances, involuntary drug treatment may fail to satisfy this standard and will thus violate the eighth amendment. Many patients are treated with medication because it is less expensive, and takes much less staff assistance, 283 than would psychotherapy. Indeed, psychiatric decisions in prisons are necessarily made on the basis of information provided by a prison staff that is often woefully inadequate. 284 Psychotherapy, however, is a much less dangerous and less intrusive procedure than psychotropic drug therapy and could, at least in some cases, achieve the purported rehabilitative purposes of drug therapy.
In many instances, then, the use of medication without the informed consent of the mentally ill but competent prisoner may fail to conform to any one of these standards. A prisoner may thus challenge forced psychotropic drug treatment under the eighth amendment.
Future Developments
Courts have recently been willing to prohibit the use of certain involuntary drug treatments under the eighth amendment. Perhaps the best known cases in this area are Knecht v. Gillman 285 and Mackey v. Procunier. 286 Several courts have specifically addressed eighth amendment challenges to medication. Not surprisingly, many of the successful claims have arisen in a penal context.
In Knecht, prison officials administered the vomit-inducing drug apomorphine as part of an involuntary aversive conditioning program. Injections followed everyday misbehaviors, such as failure to rise when ordered, distributing cigarettes against orders, talking, swearing, or lying. 287 After injection, drugged prisoners vomited for a period lasting from fifteen to sixty minutes. Rejecting the institution's position that the program was "treatment" insulated from eighth amendment scrutiny, the Eighth Circuit held that the program constituted cruel and unusual punishment, and ordered the trial court to enjoin administration of the drug unless patients gave written consent and were adjudged informed and competent enough to do so by a physician. 288 The court also required that consent be revocable at any time, and that a doctor authorize each injection. Finally, the court required that any violation prompting the administration of the drugs be witnessed by a professional staff member.
289
In Mackey, the Ninth Circuit stated that the use of anectine on fully conscious prisoners in an aversive conditioning program implicated the cruel and unusual punishment clause. The drug was used as part of a program of aversion therapy. Anectine is not normally administered to conscious patients because of its "frightening effects."
290 Plaintiffs insisted that they were unable to breathe as a result of the drug. 291 The court held that if plaintiffs proved their allegations, serious constitutional questions would be raised-including possible violation of the right to privacy-caused by impermissible interference with mental processes and the use of cruel and unusual punishment.
292
A class action on behalf of boys institutionalized in a state training school successfully challenged the institution's practice of punitively administering tranquilizers in Pena v. New York State Division for Youth. 293 The institution's staff used Thorazine and other tranquilizers to control the "excited behavior" of the boys. Boys were also kept in isolation for over twenty-four hours (without the permission of appropriate authorities), bound with physical restraints connecting their hands and feet behind their backs, and left lying on their stomachs on the floor. 294 These practices violated New York regulations, yet the district court found "[m]ost shocking" the violations of the regulations pertaining to drug administration. 295 Holding that the particular conditions under which it was administered violated the eighth amendment, the court enjoined the use of Thorazine as a punitive device at the institution. The court did, however, authorize the drug's use as part of an ongoing treatment program supervised by a doctor. 296 The court also found the boys should have the option of taking the drug orally, which lessens its Finally, as noted above, Nelson v. Heyne 300 concerned the use of Thorazine and Sparine to control excited behavior of juveniles at a correctional institution. The court held that the intramuscular administration of the drugs to juveniles by correctional staff without first attempting less drastic means of control, and without adequate medical guidance or prescription, violated the eighth amendment.
301
In sum, the eighth amendment's prohibition against cruel and unusual punishment has been held to provide a minimum safeguard against forced medication where a patient is competent and poses no emergency threat to herself or to others. Despite the Supreme Court's refusal to expand prisoners' due process rights in Harper, the eighth amendment's prohibition against cruel and unusual punishment should provide a safeguard against the forced use of such medication. Psychotropics can cause painful and dangerous side effects; thus, in essence, their use without informed consent constitutes punishment. The negative consequences and the highly intrusive nature of the drugs are so intolerable that they meet the standards enumerated by the courts to sustain a charge of cruel and unusual punishment. 301. In addition to its findings on medication, the Nelson court held certain corporal punishment to be in violation of the eighth amendment. In the portion of its opinion discussing corporal punishment, the court made some observations that are also applicable to drug treatment. It noted that corporal beatings are "easily subject to abuse in the hands of the sadistic and unscrupulous, and control of the punishment is inadequate." Nelson, 491 F.2d at 356. The identical observation may be made about the forced administration of psychotropic drugs to mentally ill prisoners, in a context that rarely comes under public scrutiny, and in which there are few prisoner advocates.
Admittedly, the circumstances in Nelson involved improper administration, whereas the thesis of this Comment also encompasses drugs administered according to medical standards. Still, it remains significant that the Nelson court recognized that drug administration is punishment.
Finally, at least one ease explicitly found that forced administration of psychotropics in a non· penal hospital setting may constitute cruel and unusual punishment. This Comment has described the various psychotropic drugs and considered whether prisoners have the right to refuse their use. The Supreme Court in Washington v. Harper determined that the state of Washington's policies and procedures were sufficient to guarantee adequate due process and the inmate did not have the right to refuse the forcible administration of the drugs. Harper, however, recognizes the important right of prisoners to refuse noncurative treatment with psychotropic drugs and thus avoid the severe, potentially permanent side effects. The case, therefore, does not ring the death knell for a constitutional right to refuse. A valid basis for challenge still lies in the case-bycase application of procedural due process analysis. Moreover, the Harper decision failed to address other key issues, including the source of the right to refuse and the important substantive protections for the inmate. Harper does not address the inmate's right to refuse based on the first amendment, the right to privacy, or the eighth amendment protections against cruel and unusual punishment.
This Comment has demonstrated that these constitutional protections require the courts to honor the inmates' refusal except where a state interest in protecting the inmate or others from harm exists, and where no less restrictive analysis would suffice. The courts, of course, should be particularly careful to avoid equating refusal to accept treatment with incompetence. A respect for the right of the individual to make judgments not in his ''best" interest must be maintained. If the correctness of therapy and the irrationality of refusal become the touchstone of the incompetency determination, an empty right is created. A prisoner would then be permitted to refuse only those therapies which he is willing to accept: This is certainly not the intent of recognizing a right to refuse treatment. The courts ought to examine the validity of the psychiatric diagnosis upon which the need for treatment is based, the capacity of the individual to make a responsible treatment decision, and the availability of less intrusive methods of treatment.
Such an approach obviates the need for a substituted judgment of an incompetent prisoner's desires, and shifts the focus of the inquiry to whether the state has shown the necessity for using psychotropic drugs. The goals of allowing the individual, in all but the most extreme cases, to make difficult choices regarding potentially harmful treatment, would thus be preserved.
